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Improper Payments Elimination and Recovery Act

NAnd wedOve begun an unpreced
an end to a problem known as improper

payments, which is the purpose of the bill that

|l Om signing into | aw today.
payments sent by the government to the wrong

person, or for the wrong reasons, or in the wrong
amount . Payments to a def e
been disbarred for shoddy work but somehow

managed to get through the system. Payments

to companies that havenot p
who are incarcerated d or who are dead.

Remarks at the signing of the Act President Barack Obama
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Patient Protection and Affordable Care Act

ASigned into law March 23, 2010
AMost sweeping change since 1965

ADramaticaIIy enhanced program integrity
Initiatives
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CERT Report

AClaim error rate for FY 2009 was
7.8%
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ATitle XVIII of the Social Security Act
provides that fnéno Medi
shall be made for items or services which
are not reasonable and necessary for the
di agnosi s or treatment ¢
42 U.S.C. 81395y (a) (1) (A).
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AVMeEcd| Necassity  Ne c e s s it

AMedicare
-Reasonable and necessary for diagnosis
or treatment  of iliness or injury, or to
Improve the functioning of a malformed

_ body member

ANCDs
ALCDS (former LMRPS)

Alndividual Medical Review determinations
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Medicare Claim Certifications

APart B Claim Certification:

-0l certify that the servi c¢
were medically necessary for the health of the
patient € except as other wise e

\

_permitted. o

ARepresentation
-0t he person signing the cl ¢
sufficient information and made the requisite
documentation to prove to the Medicare
program that the services were provided as
cl ai med. o
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False Claims Exposure

ASubmits Or causes

AClaim for items or services
- Statement material to a claim

AKnows or should know (e.g., reckless disregard)
-ONot provided as c¢cl ai medo
- False or fraudulent
-Pattern of services €& not 1
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False Claims Defense

Alnnocent mistake 8 Ambiguities
-0To take advantage of a di ¢
guestion é 1Is to be neither
l gnorant nor recklessly dis

v

ADifferences of opinion
- But that does not make the services covered

ALiteraI truth
AMere negligence
ANot materially false
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Documentation Requirements

AServices were actually provided
ABy whom and when

AMedicaIIy necessary
AAppropriate level of care (setting)
AProfessionaI standard of care

AQuality
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Issues for Diagnostic Services

ANot ordered

ANot Indicated

ANot interpreted

ANot considered

Alnvalid tests due to poor quality
ADupIicative or redundant studies
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Issues for Hospitals

AICDs

AStent Investigations

AKyphopIasty Settlements

AShort Stays vs. Opt Observation
Almproperly using InterQual ® Criteria
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Documentation Issues

Ail nsufficientd
Astylized / fill  -in-the -blanks / templates
Alnconsistent with claim

AToo much / canned language

ASpecific criteria missing

-e.g., ICD -9 codes or supporting entries,
findings or data
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Factors

ASubjective nature of medicine
AVague statutory definition

ARapid changes in medical practice
AUncIear coverage/coding requirements
APost- payment review emphasis
ADeIay In claims appeals

ARACS, ZPICs, Qui Tam and DOJ
AData mining
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Not Just RACs

A Other Government entities will still Investigate
and enforce CMS regulations

DOJ

OIG
A FISIMACs
A MICs, ZPICs

, APSCs and ot her GovOoOt contractor

A These non -RACs are not constrained by the
relatively kind RAC audit guidelines
A Longer statute of limitations
A Can and will apply extrapolation
A Can EXCLUDE a provider from Medicare

, A Can criminally prosecute

A So, Careful Attention to Compliance is a Must

> >
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REGULATIONS-CMS Inpatient Definition

Air An | npatient 1 s a person w
to a hospital for bed occupancy for purposes of
receiving inpatient hospital services. Generally, a
patient is considered an inpatient if formally
admitted as inpatient with the expectation
that he or she will remain at least overnight
and occupy a bed even though it later develops
that the patient can be discharged or transferred
to another hospital and not actually use a
hospital bed overnight.o

Source: Medicare Benefit Policy Manual, Chapter 1
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Current CMS Regulations

nethe decision to admit
complex medical judgment which can be
made only after the physician has
considered a number of factors, including
the pati entos medi cal h |
medical needs, the type of facilities
available to inpatients and outpatients, the
hos pi t alaws and Bdyissions policies,
and the relative appropriateness of
treat ment I n each settirI
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CMS Requlations

AfiFactors to be considered w
decision to admit include such things as:

A The severity of the signs and symptoms exhibited by the
patient;

A The medical predictability of something adverse
happening to the patient;

The need for diagnostic studies that appropriately are
outpatient (i.e., their performance does not ordinarily
require the patient to remain at the hospital for 24 hours
or more) to assist in assessing whether the patient
should be admitted; and

A The availability of diagnostic procedures at the time
when and at the | ocation where

>
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Back to Chapter 1 of MBPM

T>T>T>T> >

T\

Inpatient vs. Observation determination

Evidentiary Rules

Medicare Benefit Policy Manual

Chapter 1 - Inpatient Hospital Services Covered Under
Part A

Page 8, § 10

Under original Medicare, the Quality Improvement Organization (QIlO), for each
hospital is responsible for deciding, during review of inpatient admissions on a case
by - case basis, whether the admission was medically necessary. Medicare law
authorizes the QIO to make these judgments, and the judgments are binding for
purposes of Medicare coverage.

In making these judgments, however, QIOs consider only the medical
evidence _ which was available to the physician at the time an admission
decision had to be made . They do not take into account other information
(e.g., test results) which became available only after admission, except in

cases where considering the post -admission information would support a

finding that an admission was medically necessary.

A NOTE- Ken Rubin MD says he successfully won ALJ appeals using a different rationale and different
interpretations of test results compared to admitting doctor.
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Case Study #1

Alnitial Presentation

A 65 year old male presented to the ED with a
complaint of intermittent mild epigastric
pressure with associated nausea and dyspnea
X 2 hours. Pressure improved with NTG.

A PMH: Type 2 DM, HTN, GERD, Hyperlipidemia,
and COPD with active tobacco abuse
A No history of ischemic coronary heart disease
A Negative recent nuclear myocardial perfusion scan

A FH: HTN and CAD
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Case Study #1

AED Evaluation
A Vital signs
A Within normal limits

A Physical examination

A Unremarkable without reproducible chest pain or
abdominal tenderness

A ECG
A NSR without ischemic changes or conduction delays

A Chest X -ray and abdominal films
A Unremarkable

A Initial cardiac enzyme markers
A Negative
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